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Date: March 10, 2010 
—————————————————————————————————————————— 
 
Chairman De La Torre and Distinguished Members of the Assembly Committee on 
Accountability and Administrative Review: 
 
My name is Bryan A. Liang and I am Executive Director and Shapiro Distinguished Professor, 
Institute of Health Law Studies, California Western School of Law, and Co-Director and 
Associate Professor of Anesthesiology, San Diego Center for Patient Safety, University of 
California, San Diego School of Medicine. I appreciate the opportunity to testify today regarding 
health insurance rescission settlement agreements and their implementation. 
 
Specifically, as noted in the Committee’s invitation letter: 
 

“The Committee would like you to prepare a brief presentation on the following issues: 
 

• Key components of the rescission settlement agreements between the two state 
agencies and the health plans, including the number of consumers affected, new 
requirements on the plans, and any significant differences between the agreements 
negotiated by the Department of Managed Health Care and the Department of 
Insurance;  

• Implementation of the settlement agreements, including how many consumers 
received new insurance policies, how many participated in processes to recoup 
expenses, and any progress, if known, on the plans' implementation of the 
Corrective Action Plans; 

• Your analysis of the settlements and implementation of the settlements, including 
the strengths and weaknesses of the agreements, your assessment of how many 
consumers benefited from the implementation of the agreements, alternative 
remedies or strategies that could have been employed by the agencies to benefit 
consumers, and key questions the Committee could ask the agencies to better 
understand the agreements and their outcomes.” 

 
I divide my testimony into these sections after a brief overview of rescission. 
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Overview1 
Rescission is health insurance withdrawal from enrollees/insureds that were initially accepted 
for coverage by health insurance companies. The focus of this hearing and my testimony is 
illegal rescissions by insurers against individual health insurance plan applicants/participants 
(employer-based group plans are not subject to rescission).  
 
In general, insurers are obligated to engage in a good faith effort to resolve all reasonable 
questions regarding a health insurance applicant’s information before granting coverage. 
Rescission is permissible after a grant of coverage if insurers can show applicant fraud and/or 
willful misrepresentation of health status. However, rescission cannot be on the basis of insurer 
postclaims underwriting, i.e., revoking coverage by looking for minor application discrepancies 
or innocent mistakes when high cost claims are received or potentially high cost diseases are 
diagnosed. Post-claims underwriting rescission leaves patients as if they never had coverage 
in the first place, saddling them with past and present health care bills and no recourse for 
substitute coverage. In addition, providers are left without reimbursement for services 
previously approved by the insurer. This creates a situation where an illegally acting party 
harms patients and healthcare providers, many at the beginning or midst of treatment for 
serious illnesses such as advanced breast cancer.  
 
After investigations by DMHC and CDI of insurance company abuses and violations (including 
agencies finding that 100% of analyzed files violated California laws and regulations), a series 
of investigative articles in the Los Angeles Times and the Daily Journal, private litigation, and 
legislative attention by the Chair of this committee and other Assembly and Senate members, 
postclaims underwriting rescission practices were found across insurers. This then led to 
rescission settlement agreements between these insurers and the California Department of 
Managed Health Care (DMHC) and the California Department of Insurance (CDI). These 
settlement agreements sought to remedy past wrongs against rescission victims and deter 
future illegal conduct. It is these settlement agreements and their implementation that are the 
subject of this hearing. 
 
Key Components of Settlement Agreements2 
DMHC (for HMO and certain PPO plans) and CDI (for traditional health insurance plans) have 
entered into separate agreements with insurers. Settlements apply to illegal rescissions from 
2004-2008; note, however, that all settlement agreements specifically indicate there is no 
admission of insurer wrongdoing. Several similar themes have been the basis of these DMHC 
and CDI rescission settlements with insurers (for a summary of DMHC-insurer agreements, 
see Table 1; for a summary of CDI-insurer agreements, see Table 2).  
 
Three key aspects are of interest with respect to measuring the effectiveness of the 
settlements: letters to former enrollees/insureds; former enrollee opportunity for reinstatement 
of coverage; and expedited review processes. 
 

1. Letters to Former Enrollees/Insureds. CDI settlement agreements required insurance 
plans to send rescission victims (“former insureds”) letters providing settlement 
information; DMHC generated its own letters to these victims (“former enrollees”).  

                                                
1 For a background on health insurance rescission, see Assembly Committee on Accountability and Administrative 
Review, “Rescission Background,” March 10, 2010. 
2 For additional information on DMHC and CDI settlements, see Assembly Committee on Accountability and 
Administrative Review, “Rescission Settlement Agreements,” March 10, 2010. 
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a. CDI. CDI letters ranged from 7 to 11 pages long, with detailed and complex 
information describing the settlements, conditional terms, and requirements for 
requests for additional information to execute rights (see Appendix A for an 
example). These letters are not standard across insurers.  

b. DMHC. The DMHC letter, running at 17 pages for Blue Shield (see Appendix B), 
includes similarly complex language, as well as insurer forms that must be 
returned to the insurer despite emanating from DMHC. As well, these letters 
indicate that forms must be filled out and returned to relevant parties before 
additional information is provided regarding the settlement process.  

c. Referral to Original Settlement Documents. Both CDI and DMHC also refer the 
victim to the original legal documents (lawyer-drafted DMHC 12-24 page 
Settlement Agreements or CDI 17-23 page Stipulation and Waiver filings) for 
more information. Letters are apparently only available in English. 

 
2. Coverage of Former Enrollees/Insureds Without Medical Underwriting. All settlements 

allow for former enrollees/insureds to reinstate their coverage with the illegally acting 
insurer only, generally within 90 days of receiving the letter notifying them of their rights 
under the settlement. To obtain coverage, victims must: 

a. fulfill victim requirements for eligibility for settlement;  
b. engage another application process using insurer forms, and  
c. be subject to “today’s premiums” without discounts and without upper limits. In 

some cases, premiums for the first month must be included.  
Those who do not receive letters are allowed additional time to enroll, generally about 6 
months.  

 
3. Expedited Review Process. CDI and DMHC negotiated an expedited dispute resolution 

process to allow victims to recoup medical expenditures that should have been covered 
by illegally acting insurers.  

a. Direct Negotiation. Generally, rescission victims were to negotiate directly with 
the plan for reimbursement, which requires all documentation of medical 
necessity, costs, coverage, and service variables as well as, in some cases, 
filling out forms from the insurer that rescinded their policies, generally within 90 
days of notice receipt.  

b. Arbitration. Plans can reject these victims’ claims, generally within 60 days, and 
subsequently victims’ claims must enter into a JAMS-overseen arbitration 
process that also requires documentation on the part of the victim. JAMS is a 
provider of arbitration services, generally staffed by retired judges.  

c. Extinguishing Rights. Entering into these processes extinguishes all rights of the 
former enrollee/insured to any other legal recourse. 

 
Settlement Implementation Results3 
The settlement results are summarized below. In general, results are highly disappointing, and 
do not illustrate an effective settlement process, protection of patients, and/or a system of 
continuous assessment and dynamic adjustment that ensures former enrollee/insured benefit 
and insurer accountability. 
 

                                                
3 Thanks to Mark Martin, California State Assembly Consultant, Assembly Committee on Accountability 
and Administrative Review, for these figures. See also Assembly Committee on Accountability and Administrative 
Review, “Rescission Settlement Implementation,” March 10, 2010. 
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DMHC 
• DMHC itself sent out 3,366 letters to former enrollees. 

• Letters sent approximately 2.5 months after settlements. 
• 2,715 persons confirmed receiving them; hence, approximately 19% did not receive 

these letters. 
• 177 persons, approximately 5%, accepted new coverage.   
• 301 persons, approximately 9%, “expressed interest” in recovery using the arbitration 

process designed to recoup some past expenses. 
 • 10 people, approximately 0.03%, entered the arbitration process designed to recoup 

some past expenses. 
• DMHC indicates it does not know how much money has been recouped from penalties, 

including through the expedited review process. 
 

CDI 
• CDI mandated insurers to send out 2,640 letters to former insureds.  
 • Letters sent approximately 10 months after settlements. 
 • 2,242 confirmed receiving; hence, approximately 15% did not receive these letters. 
 • For Blue Cross [only data available in full]: 104, approximately 4%, accepted new 

coverage.   
 • For Blue Cross [only data available in full]: 78 people, approximately 3%, requested 

reimbursement. 
 • For Blue Cross [only data available in full]: These 78 people recouped $798,270 

from Blue Cross. 
 • NOTE: in the Blue Cross settlement, CDI's press release stated that  
 consumers could be eligible for as much as $14 million in reimbursements; 

hence, approximately 6% was recouped (cf. private litigation with Los 
Angeles City Attorney: ~$6 million available, $5.5 million distributed to 
victims). 

 • CDI does not have full information yet on reimbursements from its two other 
settlements with Health Net and Blue Shield. Some partial data: 

 • For Health Net: 10 people, approximately 0.4%, accepted new coverage. 
 

Corrective Action Plans 
As of March 10, 2010, no corrective action plans have been completed, approved, or finalized 
by either DMHC or CDI. All are currently in negotiation between the agencies and insurers. 
Clearly, however, there is variation: for example, of particular note, in DMHC settlements, only 
Anthem Blue Cross and Health Net committed to adopting a third party independent review 
process; CDI required all corrective action plans to have third party independent reviews of 
rescission. In private litigation, the mandate for independent third party review has been a 
condition for settlement (e.g., Health Net class action in conjunction with Los Angeles City 
Attorney’s Office). 
 
Analysis of Settlements and Implementation 
It should first be noted that these statements and assessments below do not reflect upon the 
good faith of the public servants who negotiated and implemented the settlement agreements. 
DMHC and CDI have difficult mandates to fulfill in protecting the California citizens because of 
the nature, power, and size of the industry they must scrutinize, and the limited budget they 
have to do the job. Yet it is imperative that the means used be evaluated to determine 
effectiveness and lessons learned to inform future efforts. 
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Unfortunately, bluntly put, the settlement agreements have done little to bring justice to those 
who have had their health insurance policies illegally rescinded and represent limited 
deterrence against insurer abuses. The numbers speak for themselves: almost no victim took 
advantage of the settlement agreements to hold insurers accountable. Several reasons may be 
root causes associated with these exceedingly poor participation rates. 
 
1. Limited Outreach to Victims. It appears that DMHC and CDI performed limited outreach 
with respect to communicating with rescission victims they were acting to assist. No victim 
preferences as to settlement terms were apparently assessed. The structured settlements were 
excessively complex and legalistic, and required significant victim actions, documentation, and 
participation in a drawn out and unfamiliar process biased toward the insurer.  
 
Importantly, the rescission victims were all currently or previously sick, injured, and/or 
combating significant disease. To mandate a process for them that did not have their input was 
ill-considered at best. DMHC and CDI may have better reached their goals of participation, if 
any were set, if they had in fact discussed what remedies would be desirable from the victims’ 
points of view. Lump sum payments for most victims that could have been adjusted if not 
adequate for the individual claimant, for example, would have been much more suited to these 
populations. This approach was adopted in private litigation in concert with efforts by the Los 
Angeles City Attorney to resolve class action rescission suits. 
 
2. Complicated, Difficult to Understand Letters. Similarly, the letters from DMHC and 
required by CDI reflected the very complexity that the settlements themselves represented. 
Unfortunately, DMHC and CDI did not consider the standard challenges of health literacy, 
cultural competency, limited English proficiency and other language barriers. Current medical 
communications aim for a 3rd grade reading level with a wide array of languages represented. It 
is abundantly clear that the letters sent to rescission victims were much higher level 
communications. Indeed, despite California being home to citizens speaking greater than 50 
languages with almost 40% speaking no English, settlement notices were drafted using college 
level prose with complex legal, insurance, and medical terms using only English. These were 
difficult to understand with their varying arrays of options and alternatives, coverage versus 
reimbursement, reimbursement versus other coverage issues, differing time limits, and other 
complexities, conditional arguments, and changing suppositions that then referred the reader 
to even more legalese-laden documents for more information. Again, victim-centered, simple 
settlement terms, with wrongfully acting insurers required to underwrite linguistically 
appropriate communications would have been a much preferred system to engage those 
whose rights were being validated and harm remedied. 
 
3. Lack of Feedback System. Beyond such challenges, a simple feedback system should 
have also been put into place to determine the effectiveness of the settlement efforts and need 
for adjustments to achieve any set participation goals. If, for example, monthly assessments 
were performed to identify problems such as the exceedingly low victim participation rates, 
DMHC and CDI could have seen that the system put into place was failing early on. Such 
observations could then have led to an evaluation of the circumstances and areas that 
represented significant core weaknesses, and adjusted accordingly. For example, the tiny rates 
of reenrollment with the plan that rescinded a victim’s coverage could have represented a 
patient’s lack of any desire for reenrollment into the very plan that harmed him/her, as reported 
in the lay press, higher premiums, and/or other reasons. The similar vanishingly small rates of 
victim’s accessing expedited dispute resolution could have indicated that patients have no 
familiarity with the process (whereas insurers are intimately familiar) and hence distrusted or 
were afraid of it (the “one shot” versus “repeat player” fairness issue that is well known in 
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dispute resolution research). It could have indicated that the required documentation was 
unavailable or simply too onerous to collect within the allotted time period. In any event, 
continuous evaluation of these hypotheses and factors, as well as others when continued low 
participation was experienced, could have been done dynamically to change course and 
promote better participation. 
 
4. Unfamiliar and Complex System for Recovery. It should be emphasized that the DMHC 
and CDI settlements with insurers relied upon a complex system that was excessively legalistic 
(i.e., JAMS, with its high proportion of judges/lawyers) and required a high level of 
documentation—a system that favors the insurer. This is an entirely unfamiliar system for the 
typical rescission victim yet entirely familiar to the insurer. Indeed, the varying “expedited 
dispute resolution” processes did not in a single instance involve a patient/victim 
arbitrator/decisionmaker. It is highly unlikely that patients who are suffering from, in treatment 
for, or just out of treatment with a serious disease will have all supporting documentation 
spanning years to “prove” their costs to an opposing insurer’s satisfaction, have the energy to 
find them even if they exist, and/or desire to engage in yet another bureaucratic process 
against an insurer with the burden on the victim. Indeed, with regard to the settlement dispute 
resolution process, since insurers come to the settlement table with unclean hands as the 
illegal actor, any burden should be upon the insurer to “prove” that the coverage and/or 
amounts claimed are inappropriate. Again, lump sum payments would obviate this issue, and 
would likely be a better fit as a settlement solution for the victims of rescission. Such a system 
would also ensure that illegally acting insurers face the full cost of the rescission burden they 
created. 
 
5. Lack of Standardization. Part and parcel of a well functioning settlement are standard 
terms for the agreements. Although there were many overlapping terms, variations abound. 
This is the result of “negotiations” between DMHC/CDI and insurers, rather than a mandate for 
specific, standard terms drafted by the agencies for the benefit of consumers and required for 
implementation by wrongfully acting insurers. This includes identified areas such as third party 
independent review. Other areas include application alterations: some offending insurers have 
completely changed their applications; some moderately so; others have promised but have 
not provided final copies. Such variation creates confusion amongst those who are applying for 
individual health insurance coverage, including those victims of rescission, and does not 
substantively clarify what can and should be asked on these applications, and what rights 
applicants possess. Mandating, rather than “negotiating”, specific uniform terms, requiring true 
independent review underwritten by insurers but run by DMHC, CDI, or other agency, and 
requiring the use of standard forms as has been successfully employed in the real estate 
industry would provide the health insurance applicant a simple, robust system to determine if 
he/she is eligible for insurance while also providing clarity for insurers themselves as to their 
obligations. 

 
Overall 
It appears that the settlement agreements were excessively complex did not take into account 
the key stakeholder: the rescission victim. Compounding this lack of outreach were poor 
communications methods, absence of a feedback system in place to dynamically gauge 
success or lack thereof of the settlements, an unfamiliar and complicated system for victim 
recovery, and lack of standardization for settlements and corrective action plans. These factors 
have resulted in very limited opportunities to identify and correct the problems that emerged 
with the settlement implementation in a timely way, and undermined the effort to obtain justice 
for these victims.  
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Insurers were the victors in this situation, as every victim who does not participate in the 
settlements represents a financial benefit to these illegally acting parties. Given their 
unapologetic reliance upon rescission, massive profits, and high rate increases proposed in 
this state, it is ever more important that DMHC and CDI be given the tools to aggressively 
police and penalize recalcitrant health insurers. This testimony hopefully provides some basis 
to allow these agencies to perform at the highest levels so that they may more successfully 
meet their mandate to protect the citizens of California. 
 
Thank you for the opportunity to testify. I welcome any questions or comments. 
 
Sincerely, 
 
 
 
 
Bryan A. Liang, MD, PhD, JD 
Executive Director & Shapiro Distinguished Professor, Institute of Health Law Studies, 
California Western School of Law 
Co-Director & Associate Professor of Anesthesiology, San Diego Center for Patient Safety, 
UCSD School of Medicine 
 
Bal/g 
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Table 1. DMHC-Insurer Settlement Terms 
 

Plan Rescission  
Date 

Time for Contacting 
Former Enrollees for 
Coverage w/o Medical 
Underwriting 

Availability of Other 
Legal Remedies 

Uncontacted Former 
Enrollees Coverage 
Extension 

Medical Charge 
Liability of Former 
Enrollee During 
Private Coverage 

Expedited Dispute 
Resolution Process 

Anthem Blue Cross No rescission of any 
coverage issued 
before 7/18/08. 

Within 45 days, plan 
will begin contacting 
former enrollees to 
extend coverage w/o 
medical underwriting.  
Offer open for 90 days. 
No release of any 
claims by choosing 
coverage reinstatement. 

Yes [but see 
resolution process]. 

Offer of coverage will be 
extended to December 31, 
2008 if requested by the 
individual. 

No information. For Reimbursement of 
Medical Expenses: 
1. negotiate claims 
directly with plan—
submission of a written 
claim for damages, 
supported by 
documentation, within 
90 days. Plan will settle 
or dispute claim within 
60 days. If disputed, 
claimant can pursue 
other available options 
[below]. 
2. if rejected claims 
limited to out-of-pocket 
medical expenses, 
claims can be arbitrated 
through use of JAMS 
arbitrator on basis of 
written record. 
3. if rejected claims for 
out-of-pocket expenses 
and any other claims, 
claims may be arbitrated 
through JAMS 
arbitration in 
Sacramento, SF, LA, or 
San Diego. 
NOTE: Plan reserves 
right to assert any and 
all defenses against 
former enrollees in all 
forums, including 
settlement forums. 
NOTE ALSO: 
“Specified” former 
enrollees identified by 
DMHC given option to 
be reimbursed for out-
of-pocket medical 
expenses or financial 
settlement without 
determination of 
rescission 
appropriateness; 
acceptance extinguishes 
all other legal rights 
regarding rescission. 

Blue Shield No rescission of any 
coverage issued 
before 7/18/08. 

Within 45 days, plan 
will begin contacting 
former enrollees to 
extend coverage w/o 
medical underwriting.  
Offer open for 90 days. 
No release of any 
claims by choosing 
coverage reinstatement. 

Yes [but see 
resolution process]. 

Offer of coverage will be 
extended to December 31, 
2008 if requested by the 
individual. 

No information. For Reimbursement of 
Medical Expenses, with 
elimination of all other 
remedies: 
1. negotiate claims 
directly with plan—
submission of a written 
claim for damages, 
supported by 
documentation within 90 
days. Plan will settle or 
dispute claim within 60 
days. If disputed, 
claimant can pursue 
other available options 
[below]. 
2. if rejected claims 
limited to out-of-pocket 
medical expenses, 
claims can be arbitrated 
through use of JAMS 
arbitrator on basis of 
written record. 
3. if rejected claims for 
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out-of-pocket expenses 
and any other claims, 
claims may be arbitrated 
through JAMS 
arbitration in 
Sacramento, SF, LA, or 
San Diego. 
NOTE: Plan reserves 
right to assert any and 
all defenses against 
former enrollees in all 
forums, including 
settlement forums. 
NOTE ALSO: 
“Specified” former 
enrollees identified by 
DMHC given option to 
be reimbursed for out-
of-pocket medical 
expenses or financial 
settlement without 
determination of 
rescission 
appropriateness; 
acceptance extinguishes 
all other legal rights 
regarding rescission. 

Health Net No rescission of any 
coverage issued 
before 5/15/08. 

Within 45 days, plan 
will begin contacting 
former enrollees to 
extend coverage w/o 
medical underwriting.  
Offer open for 90 days. 
No release of any 
claims by choosing 
coverage reinstatement. 

Yes [but see 
resolution process]. 

Offer of coverage will be 
extended to December 31, 
2008 if requested by the 
individual. 

Any medical charges 
incurred by former 
enrollee during time 
he/she had prior plan 
coverage either 
forgiven or refunded. 

For Reimbursement of 
Medical Expenses, with 
elimination of all other 
remedies: 
1. negotiate claims 
directly with plan—
submission of a written 
claim for damages, 
supported by 
documentation within 90 
days. Plan will settle or 
dispute claim within 60 
days. If disputed, 
claimant can pursue 
other available options 
[below]. 
2. if rejected claims 
limited to out-of-pocket 
medical expenses 
!$25,000, claims can be 
arbitrated through use 
of JAMS arbitrator on 
basis of written record. 
3. if rejected claims for 
out-of-pocket expenses 
"$25,000 and any other 
claims, claims may be 
arbitrated through 
JAMS arbitration in 
Sacramento, SF, LA, or 
San Diego. 
NOTE: Plan reserves 
right to assert any and 
all defenses against 
former enrollees in all 
forums, including 
settlement forums. 
NOTE ALSO: 
“Specified” former 
enrollees identified by 
DMHC given option to 
be reimbursed for out-
of-pocket medical 
expenses or financial 
settlement without 
determination of 
rescission 
appropriateness; 
acceptance extinguishes 
all other legal rights 
regarding rescission. 

Kaiser Permanente No rescission of any 
coverage issued 

Within 45 days, plan 
will begin contacting 

Yes [but see 
resolution process]. 

Offer of coverage will be 
extended to December 31, 

Any medical charges 
incurred by former 

For Reimbursement of 
Medical Expenses, with 
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before 5/15/08. former enrollees to 
extend coverage w/o 
medical underwriting.  
Offer open for 90 days. 
No release of any 
claims by choosing 
coverage reinstatement. 

2008 if requested by the 
individual. 

enrollee during time 
he/she had prior plan 
coverage either 
forgiven or refunded. 

elimination of all other 
remedies: 
1. negotiate claims 
directly with plan—
submission of a written 
claim for damages, 
supported by 
documentation within 90 
days. Plan will settle or 
dispute claim within 60 
days. If disputed, 
claimant can pursue 
other available options 
[below]. 
2. if rejected claims 
limited to out-of-pocket 
medical expenses 
!$15,000, claims can be 
arbitrated through use 
of JAMS arbitrator on 
basis of written record. 
3. if rejected claims for 
out-of-pocket expenses 
"$15,000 and any other 
claims, claims may be 
arbitrated through 
JAMS arbitration in 
Sacramento, SF, LA, or 
San Diego. 
NOTE: Plan reserves 
right to assert any and 
all defenses against 
former enrollees in all 
forums, including 
settlement forums. 
NOTE ALSO: 
“Specified” former 
enrollees identified by 
DMHC given option to 
be reimbursed for out-
of-pocket medical 
expenses or financial 
settlement without 
determination of 
rescission 
appropriateness; 
acceptance extinguishes 
all other legal rights 
regarding rescission. 

Pacificare Offer of arbitration 
concurrently for any 
cancellations or 
rescission contracts 
issued before 
6/11/08. 

Within 45 days, plan 
will begin contacting 
former enrollees to 
extend coverage w/o 
medical underwriting.  
Offer open for 90 days. 
No release of any 
claims by choosing 
coverage reinstatement. 

Yes [but see 
resolution process]. 

Offer of coverage will be 
extended to December 31, 
2008 if requested by the 
individual. 

Any medical charges 
incurred by the 
former enrollee 
during the time they 
had prior plan 
coverage is “not at 
issue due to the 
Plan’s cancellation 
policy.” 

For Reimbursement of 
Medical Expenses, with 
elimination of all other 
remedies: 
1. negotiate claims 
directly with plan—
submission of a written 
claim for damages, 
supported by 
documentation within 90 
days. Plan will settle or 
dispute claim within 60 
days. If disputed, 
claimant can pursue 
other available options 
[below]. 
2. if rejected claims 
limited to out-of-pocket 
medical expenses 
!$25,000, claims can be 
arbitrated through use 
of JAMS arbitrator on 
basis of written record. 
3. if rejected claims for 
out-of-pocket expenses 
"$25,000 and any other 
claims, claims may be 
arbitrated through 
JAMS arbitration in 
Sacramento, SF, LA, or 
San Diego. 
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NOTE: Plan reserves 
right to assert any and 
all defenses against 
former enrollees in all 
forums, including 
settlement forums. 
NOTE ALSO: 
“Specified” former 
enrollees identified by 
DMHC given option to 
be reimbursed for out-
of-pocket medical 
expenses or financial 
settlement without 
determination of 
rescission 
appropriateness; 
acceptance extinguishes 
all other legal rights 
regarding rescission. 

Source: Testimony of Dale E. Bonner, Secretary, California Business, Transportation, and Housing Agency, Before U.S. House of Representatives Committee on Oversight and 
Government Reform, July 17, 2008; Settlement Agreements, The Department of Managed Health Care and Anthem Blue Cross, Blue Shield, Health Net of California, Inc., Kaiser 
Foundation Health Plan, and PacifiCare, available at: http://www.dmhc.ca.gov/healthplans/enf/enf_notew.aspx (last visited March 4, 2010). 
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Table 2. CDI-Insurer Settlement Terms 
 

Plan Rescission  
Date 

Time for Contacting 
Former Enrollees for 
Coverage w/o Medical 
Underwriting 

Availability of Other 
Legal Remedies 

Uncontacted Former 
Enrollees Coverage 
Extension 

Medical Charge 
Liability of Former 
Enrollee During 
Private Coverage 

Expedited Dispute 
Resolution Process 

Anthem Blue Cross Coverage for any 
rescission from 
January 1, 2004 to 
December 31, 2008. 

Within 90 days, plan 
will begin contacting 
former enrollees to 
extend coverage w/o 
medical underwriting.  
Offer open for 90 days 
[or 180 days of receipt 
of letter, whichever is 
shorter]. 

Yes [but see 
resolution process]. 

Offer of coverage 
extended if received by 
plan w/in 180 days of CDI 
Commissioner Order. 

No information. For Reimbursement of 
Medical Expenses with 
release of other legal 
avenues: 
1. negotiate claims 
directly with plan—
submission of written 
claims for damages, 
supported by 
documentation, using 
plan forms. Plan will 
settle or dispute claim 
within 60 days. 
2. if plan rejects or 
disputes claims: 
a. for medical necessity 
reasons, dispute referred 
to CDI binding 
Independent Medical 
Review Organization 
assessment. 
b. for expense a covered 
benefit or amount a 
‘live’ debt, may 
participate in 
arbitration proceeding. 
This proceeding is by 
JAMS on the written 
record, binding on both 
parties.  
NOTE: in JAMS 
process, plan may not 
assert validity of 
rescission. 
NOTE ALSO: Enrollees 
who decline Stipulation 
and Waiver processes 
may pursue other legal 
remedies, but plan 
allowed to use any 
defenses, including a 
valid rescission. 

Blue Shield Coverage for any 
rescission from 
January 1, 2004 to 
May 31, 2008. 

Within 90 days, plan 
will begin contacting 
former enrollees to 
extend coverage w/o 
medical underwriting.  
Offer open for 90 days 
[or if received by plan 
until July 31, 2009]. 

Yes [but see 
resolution process]. 

If received by plan until 
July 31, 2009. 

No information. For Reimbursement of 
Medical Expenses: 
1. negotiate claims 
directly with plan—
submission of written 
claims for damages 
using plan form, 
supported by 
documentation within 90 
days. Plan will settle or 
dispute claim within 60 
days. 
2. if plan rejects or 
disputes claims, 
claimant has 45 days to 
challenge,  
a. for medical necessity 
reasons, dispute referred 
to CDI binding 
Independent Medical 
Review Organization 
assessment. 
b. for expense a covered 
benefit or amount a 
‘live’ debt, may 
participate in 
arbitration proceeding. 
This proceeding is by 
JAMS on the written 
record, binding on both 
parties.  
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NOTE: in JAMS 
process, plan may not 
assert validity of 
rescission. 
NOTE ALSO: Enrollees 
who decline Stipulation 
and Waiver processes 
may pursue other legal 
remedies, but plan 
allowed to use any 
defenses, including a 
valid rescission. 

Health Net Coverage for any 
rescission from 
January 1, 2004 to 
August 15, 2008. 

Offer open for 90 days 
[or if received by plan 
by May 15, 2009]. 

Yes [but see 
resolution process]. 

If received by plan by 
May 15, 2009 

No information. Limited to ONE below: 
Option 1 
1. negotiate claims 
directly with plan—
submission of written 
claims for damages, 
supported by 
documentation, using 
plan forms within 90 
days. Plan will send 
additional information 
on process within 30 
days; claimant must then 
choose to participate in 
Offer of Reimbursement 
within 90 days. Plan will 
provide offer of 
reimbursement within 60 
days of claimant form 
submission. 
2. if claimant challenges 
plan reimbursement, and 
plan indicates an issue 
of: 
a. medical necessity, 
dispute referred to CDI 
binding Independent 
Medical Review 
Organization 
assessment. 
b. for expense a covered 
benefit or amount a 
‘live’ debt, may 
participate in 
arbitration proceeding. 
This proceeding is by 
JAMS on the written 
record, binding on both 
parties.  
Option 2 
1. expedited arbitration 
for all claims. Claimant 
must indicate this within 
90 days of letter receipt 
using JAMS arbitrators, 
fill out both Offer of 
Reimbursement of 
Medical Expenses and 
expedited Arbitration 
Process Option Interest 
Form.  
NOTE: in Option 2, plan 
may use all defenses 
including validity of 
rescission. 

 
Sources: California Department of Insurance, Stipulation and Waiver, In the Matter of Anthem Blue Cross, Blue Shield, and Health Net, available at: 
http://www.insurance.ca.gov/0400-news/0100-press-releases/ and internal links. 
 



1 

 
 
 
May 27, 2009  
 
ADAM BENJOYA 
PO BOX 466 
DANA POINT, CA  92629-0466 
 

NOTICE OF YOUR IMPORTANT RIGHTS UNDER A SETTLEMENT 
BETWEEN ANTHEM BLUE CROSS LIFE AND HEALTH INSURANCE 
COMPANY AND THE CALIFORNIA DEPARTMENT OF INSURANCE 

 
Dear Former Insured:  
 
You are receiving this letter because your health insurance policy was rescinded by 
Anthem Blue Cross Life and Health Insurance Company (“Anthem”) sometime between 
January 1, 2004 and December 31, 2008.  Rescission refers to the retroactive cancellation 
of your policy back to the first day you had coverage.  The California Department of 
Insurance (“CDI”) has settled an enforcement action taken against Anthem and as a result 
you are currently eligible for two different offers which are described in this letter.  
 
PLEASE READ THIS LETTER CAREFULLY AND CALL US IF THERE IS ANY 
PART OF IT THAT YOU DON’T UNDERSTAND.  NOTE:  You must respond 
within certain timeframes if you want to accept the offers made in this letter.  If you do 
not want to accept the offers, you need not respond. 
 

GENERAL INFORMATION ABOUT THIS SETTLEMENT 
 
You are eligible for two different offers.  One is an OFFER OF NEW HEALTH 
INSURANCE COVERAGE (“New Coverage Offer”).  The other is AN OFFER OF 
REIMBURSEMENT OF CERTAIN MEDICAL EXPENSES that you paid or owe 
(“Reimbursement Offer”).  You do not need to accept both offers – you may accept only 
one of them.  Important conditions attach to each of these offers and you will need to 
fully understand and consider them before you make your choices. 
 
For example, if you accept Anthem reimbursement for your out of pocket medical 
expenses as offered below, you will be required to sign a release which means you will 
lose any other right to legal action against Anthem related to Anthem’s rescission of your 
health insurance coverage.   

Appendix A Anthem Blue Cross CDI-Mandated Letter
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TAKE NOTE: Class and Representative actions are currently pending against Anthem 
in the Superior Court of the State of California, County of Los Angeles, before the 
Honorable Judge Anthony J. Mohr.  The names of these lawsuits, and the names and 
phone numbers of the attorneys in these actions, are contained in an attachment to this 
letter entitled “List of Class and Representative Actions and Counsel.” 
 
You are a member of a proposed class of former Anthem insureds whose health care 
coverage was rescinded, and you may be a member of the group of consumers on whose 
behalf the Los Angeles City Attorney’s Office is seeking relief.  The Class and 
Representative Actions seek a variety of remedies on behalf of affected consumers, 
including reinstatement of health care coverage from the date of rescission, 
reimbursement for out of pocket medical expenses, compensation for financial losses 
suffered and punitive damages.  
 
If you choose to accept reimbursement of your medical expenses, you will give up your 
right to participate in any recovery that might become available in the Class and 
Representative Actions described above.  
 
Nothing in this settlement prevents you from seeking independent legal advice 
regarding your rescission and whether or not you choose to take advantage of these 
offers.  Participation in this settlement is entirely voluntary and it is subject to the 
conditions and limitations described below. 
 
You can read a copy of the Settlement Agreement, called a “Stipulation and 
Waiver” at: http://www.insurance.ca.gov/0400-news/0100-press-releases/0080-
2009/upload/ANTHEMstipwaiverorders021109.pdf 
 
You can call Anthem at 1-877-208-8237 with questions. 
 

NEW COVERAGE OFFER 
 
You can buy the same health insurance coverage from Anthem that you had before your 
policy was rescinded, without undergoing any medical underwriting.  If you accept the 
New Coverage Offer, you will not have to sign a release agreement and you retain 
any current legal rights against Anthem you may have related to Anthem’s 
rescission of your prior health coverage.  
 
 1. Terms and Conditions of New Coverage Offer 
 
 You have the right to purchase a health insurance policy from Anthem.  This offer 
remains open for 90 days from the date this letter was delivered to you or 180 days from 
the date of this letter, whichever occurs first.  The following terms and conditions apply: 
 

 The policy will be the same policy coverage you had before but priced at 
today’s prices.  
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 The policy is new which means all co-pays and deductibles apply. 

 
 Anthem waives exclusions for pre-existing conditions. 

 
 You must meet each of the following requirements, including: 

 
 Residency in California; 

 
 Cancel any other current health insurance coverage; 

 
 Be younger than the age of 65; 

 
 Not eligible for Medicare; and  

 
 Pay the applicable premiums going forward. 

 
 Your new coverage will be effective the first day of the month following 

Anthem’s receipt of your first monthly premium. 
 

2. Non-Eligibility for New Coverage Offer. 
 
You are not eligible for the New Coverage Offer if: 
 

 You have already been reinstated or currently have a policy with Anthem 
or its affiliate Anthem Blue Cross; or  

 
 You filed a lawsuit or arbitration demand asserting claims arising out of 

the rescission of your policy and it resulted in a final judgment, arbitration 
award or settlement. 

 
3. Acceptance of New Coverage Offer. 

 
If you are interested in accepting the New Coverage Offer, you must do all of the 
following: 
 

 Complete the enclosed Enrollment Application indicating the form of 
payment for the first month’s premium and return it in the enclosed pre-
paid envelope; and  

 
 Call Anthem at 1-877-208-8237 to obtain your premium amount; and  

 
 Mail the completed Enrollment Application in the enclosed pre-paid 

envelope and make sure that it is post-marked within 90 days of delivery 
of this letter to you, or it will not be accepted.  
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REIMBURSEMENT OFFER 
 
The offer to reimburse you for medical expenses is intended to apply to any covered 
medical expenses that you paid which would have been paid by Anthem if your Anthem 
policy was not rescinded.  This offer remains open for 180 days from the date of this 
letter.  An expense that is eligible for reimbursement must meet the following 
requirements: 
 

 It is documented as a paid out-of-pocket medical expense, or a medical 
expense that was incurred and owed, but not yet paid or discharged; and  

 
 It was for a medically necessary service; and  

 
 It was for a medical service provided to you during the time period 

between the effective date of your Anthem rescinded policy and the 
delivery of this letter; and  

 
 It would have been covered under the terms of your Anthem rescinded 

policy; and  
 

 It has not been reimbursed or covered by a third party payer, a health care 
service plan or insurance company, or from the proceeds of a settlement or 
judgment; and  

 
 It has not been waived, released, discharged, barred, or settled, or is no 

longer collectible. 
 
An expense eligible for reimbursement does not include any expenses that you would 
have paid if your coverage had not been rescinded such as co-payments, coinsurance or 
deductible amounts, or any other amounts that would have been your responsibility to 
pay under the terms of your Anthem rescinded policy. 
 
If you accept the Reimbursement Offer, you will have to sign a release agreement 
which means you will not be able to commence or continue legal action against 
Anthem relating to the rescission of your health insurance coverage, and you will 
not be eligible to recover any damages as a class member in the class or 
representative actions currently pending in the Superior Court of Los Angeles 
County. 
 
 1. Eligibility for Reimbursement Offer. 
 

 You are eligible to seek reimbursement of your medical expenses if your 
Anthem health insurance policy was rescinded between January 1, 2004 
and December 31, 2008. 
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2. Terms and Conditions of Reimbursement Offer. 
 

 You must submit a written request for reimbursement on the attached 
Claim Form for Reimbursable Medical and Pharmacy Expenses.  You 
must include reasonable documentation showing that you incurred the 
expense.  You can contact the health care providers who are owed or 
whom you paid and ask them to provide you with documents proving that 
you paid them or that you owe them for these medical expenses.  If they 
have discharged your debt (stopped trying to collect from you) more than 
180 days prior to February 10, 2009, it is not reimbursable under this 
settlement.  You may use the enclosed pre-paid envelope to send in the 
Form and the documentation. 

 
 If you and Anthem agree on the amount of your reimbursement, you must 

sign a Settlement and Release of all disputes and claims arising from the 
rescission of your Anthem rescinded policy.  

 
 You must authorize the release of medical records and bills and other 

information to Anthem which Anthem may use to verify the 
reimbursement request.  The cost of obtaining this information will be 
paid by Anthem.  Sign the Authorization for Release of Medical 
Information attached to this letter and send it in with your request. 

 
Anthem will either reimburse all documented expenses as you have 
requested or reject all or part of your request.  You will be given a 
written explanation of why your request is rejected and an opportunity to 
dispute the rejection. 

 
3. Dispute over Amount of Reimbursable Expenses. 
 

 Anthem may reject your request for reimbursement for medical expenses 
you paid or owed, in whole or in part, for the following reasons: 

 
 Lack of medical necessity; or  

 
 Outside the covered benefits; or  

 
 The amount of the request is not correct; or  

 
 Whether the expense is a live debt (owed). 

 
Anthem may not reject the request on the grounds that your rescission was 
valid. 
 

 You may dispute Anthem’s decision. 
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 If the dispute involves a question of medical necessity, you may refer the 
question to CDI’s Independent Medical Review Organization.  Anthem 
will pay for the independent review.  The decision of the independent 
review organization is binding on both you and Anthem. 

 
 If the dispute involves whether the expense was a covered benefit and/or 

the amount and/or whether the expense remains a live debt, you may 
participate in an expedited proceeding conducted before an arbitrator. The 
cost of the arbitration will be paid for by Anthem.  

 
4. Additional Information. 
 

 You can read a copy of the Settlement Agreement, called a “Stipulation 
and Waiver” at: http://www.insurance.ca.gov/0400-news/0100-press-
releases/0080-2009/upload/ANTHEMstipwaiverorders021109.pdf 

 
 You can call Anthem at 1-877-208-8237 with questions. 

 
 
Please review this letter and the enclosed material carefully.  If you have any questions, 
please call Anthem at 1-877-208-8237.  Take care to observe the timeframes outlined for 
each offer.  
 
Sincerely,  

 
 
James E. Oatman 
VP and GM, Individual Services 
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LIST OF CLASS AND REPRESENTATIVE ACTIONS AND COUNSEL 
 

The Class and Representative Actions are pending in the Superior Court of the State of 
California, County of Los Angeles, before the Honorable Anthony J. Mohr. 
 

Case Name and Number Class Action Counsel 

Horton v. WellPoint, Inc. et al.  William Shernoff 
Case No. BC34182    Shernoff Bidart Darras &  
      Echeverria LLP 
      (909) 621-4935 
 
      Andrew Friedman 
      Bonnett, Fairborn, Friedman & Balint, PC 
      (602) 274-1100 
 
Rodriguez v. Blue Cross of California Robert S. Gianelli 
Case No. BC347797; Bailey v. BC Life & Gianelli & Morris, a Law Corporation 
Health Ins. Co. Case No. BC379047  (213) 489-1600 
 
Siegner v. WellPoint Health Networks, Inc. Thomas V. Girardi 
Case No. BC371060    Girardi & Keese 
      (213) 481-1554 
 
      Representative Action Counsel 
 
People of the State of California v.   Office of the Los Angeles City Attorney 
WellPoint, Inc., et al.    Assistant City Attorney Anthony Miera 
Case No. BC389110    (213) 473-6922 
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AUTHORIZATION TO OBTAIN AND RELEASE OF MEDICAL 
INFORMATION 

 
I hereby authorize any physician, health care practitioner, hospital, clinic or other 
medically related facility to furnish to Anthem Blue Cross, its agents, designees or 
representatives, any and all information pertaining to medical treatment for purposes of 
reviewing, investigating or evaluating applications or claims.  I also authorize Anthem 
Blue Cross, its agents, designees or representatives to disclose to a hospital or health care 
service plan, insurer or self-insurer any such medical information obtained if such 
disclosure is necessary to allow the processing of any claim. 
 
This authorization shall become effective immediately and shall remain if effect until 
December 21, 2010. 
 
A copy of this authorization shall be considered as effective and valid as the original. 
 
I hereby certify that the above statements are correct. 
 
PRINT NAME:___________________________ 
 
SIGNATURE:____________________________ 
 
DATE:__________________________________ 
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CLAIM FORM FOR REIMBURSABLE MEDICAL AND PHARMACY EXPENSES 
 

You must use this Claim Form to request reimbursement for you Out-of-Pocket Medical and Pharmacy 
Expenses.   
 
If you have any questions about this form or if you need an additional form, please contact Anthem Blue 
Cross at 1-877-208-8237.  The submission of this Claim Form does not guarantee reimbursement. 
 
Instructions: 
 
Please read all the Out-Of-Pocket Medical and Pharmacy Expense Claim Form Instructions before 
completing this Claim form.  Complete the Claim Form as indicated below. 
 
For your protection, California law requires the following to appear on this form:  Any person who 
knowingly presents a false or fraudulent reimbursement for the payment of a loss is guilty of a crime and 
may be subject to fines and confinement in state prison. 
 
To avoid any delay in processing your request, please be sure to answer each question completely, or 
provide as much information as possible.  When you have completed this Claim form, please mail it 
directly to Anthem Blue Cross at the address listed below: 
 
Anthem Blue Cross 
P.O. Box 9041 
Oxnard, CA 93031-9041 
 

FORMER ANTHEM BLUE CROSS INSURED INFORMATION 
 
MEMBER NAME: _______________________________________ 
 
HOME ADDRESS:   ___________________________________________ 
 
____________________________________________________________ 
 
PRIMARY PHONE NUMBER:  _________________________________ 
 

OTHER HEALTH INSURANCE INFORMATION 
 

Are you currently covered by other medical insurance, including Medicare?  Yes__ No__ 
 
If yes, please provide: 
 
NAME OF INSURANCE COMPANY: ________________________________________ 
 
INSURANCE COMPANY ADDRESS: ________________________________________ 
 
POLICY NUMBER #:______________________ EFFECTIVE DATE:_______________ 
 
NAME OF INSURED POLICY HOLDER:______________________________________ 
 
SOCIAL SECURITY NUMBER #:_________________DATE OF BIRTH:____________ 
 
EMPLOYER NAME:_______________________________________________________ 
 
EMPLOYER ADDRESS:____________________________________________________ 
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DESCRIPTION OF YOUR OUT-OF-POCKET MEDICAL AND PHARMACY EXPENSES 
 

                 
 

      A 
Dates of 
Service 

      B 
Place of 
Service 

      C 
Health 
Care 
Provider 

      D 
Description 
of 
Procedures, 
Services, 
Supplies, 
etc 

     E 
Reason for 
Health Care 
Service/Diagnosis 

  F 
Total 
Charge 
for 
Services 

   G 
Amount 
You 
Paid for 
Services 

     H 
Amount 
You 
Owe, if 
any 

Example 
March 
16, 2006 

John 
Doe 
Medical 
Center 

John 
Smith 

MRI of 
right leg 

Injury to right leg $700 $155 $0 

 
Example 
Was this procedure, service or supplies for an on the job injury?           Yes_______No__X____ 
Was this procedure, service or supplies covered under any other insurance?     Yes_X____No________ 
If yes, give name of Insurance Company or employer.        American Insurance Company 
 
 
1.     
 
 
 
   

            

 
Was this procedure, service or supplies for an on the job injury?                Yes_______No_______ 
Was this procedure, service or supplies covered under any other insurance?   Yes______No________ 
If yes, give name of Insurance Company or employer.        ________________________________ 
 
 
2.     
 
 
 
   

            

 
Was this procedure, service or supplies for an on the job injury?                Yes_______No_______ 
Was this procedure, service or supplies covered under any other insurance?   Yes______No________ 
If yes, give name of Insurance Company or employer.        ________________________________ 
 
3.     
 
 
 
   

            

 
Was this procedure, service or supplies for an on the job injury?                Yes_______No_______ 
Was this procedure, service or supplies covered under any other insurance?   Yes______No________ 
If yes, give name of Insurance Company or employer.        ________________________________ 
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      A 
Dates of 
Service 

      B 
Place of 
Service 

      C 
Health 
Care 
Provider 

      D 
Description 
of 
Procedures, 
Services, 
Supplies, 
etc 

     E 
Reason for 
Health Care 
Service/Diagnosis 

  F 
Total 
Charge 
for 
Services 

   G 
Amount 
You 
Paid for 
Services 

     H 
Amount 
You 
Owe, if 
any 

Example 
March 
16, 2006 

John 
Doe 
Medical 
Center 

John 
Smith 

MRI of 
right leg 

Injury to right leg $700 $155 $0 

 
Example 
Was this procedure, service or supplies for an on the job injury?           Yes_______No__X____ 
Was this procedure, service or supplies covered under any other insurance?     Yes_X____No________ 
If yes, give name of Insurance Company or employer.        American Insurance Company 
 
 
4.     
 
 
 
   

            

 
Was this procedure, service or supplies for an on the job injury?                Yes_______No_______ 
Was this procedure, service or supplies covered under any other insurance?   Yes______No________ 
If yes, give name of Insurance Company or employer.        ________________________________ 
 
 
5.     
 
 
 
   

            

 
Was this procedure, service or supplies for an on the job injury?                Yes_______No_______ 
Was this procedure, service or supplies covered under any other insurance?   Yes______No________ 
If yes, give name of Insurance Company or employer.        ________________________________ 
 
6.     
 
 
 
   

            

 
Was this procedure, service or supplies for an on the job injury?                     Yes_______No_______ 
Was this procedure, service or supplies covered under any other insurance?   Yes______No________ 
If yes, give name of Insurance Company or employer.        ________________________________ 
 
I AFFIRM THAT I HAVE PROVIDED TRUE AND ACCURATE INFORMATION ON 
THIS CLAIM FORM TO THE BEST OF MY ABILITY. 
 
Signature:____________________________   Date:________________________ 



Appendix B DMHC Blue Shield Letter
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Bottom Line

! DMHC and CDI rescission settlements with
illegally acting insurers had very limited success
measured by victim participation.

! Settlements:
! did not take into account victim perspectives,
! were complex and legalistic,
! were communicated poorly,
! had no feedback system,
! relied on unfamiliar and complicated dispute

resolution systems favoring insurers, and
! lacked standardization due to negotiations rather than

mandates on insurers.

Rescission Overview

! Background rule: health insurers must
make good faith effort to resolve all
reasonable questions regarding
applicant’s info before granting
coverage.

! Rescission: health insurer withdrawal of
an enrollee/insured’s coverage that it
initially accepted.

! Rescission limited to individual health
insurance market.
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Rescission Overview

! Recission permitted:
! if insurers can show applicant fraud and/or

willful misrepresentation of health status.
! Rescission illegal:

! if based on insurer “postclaims
underwriting,” i.e., revoking coverage when
high cost claims received/potentially high
cost diseases diagnosed, usually on basis of
minor application discrepancies or innocent
mistakes.

Rescission Overview

! Postclaims underwriting rescission:
! Leaves patients as if they never had coverage

in first place;
! Saddles them with past and present

healthcare bills; and
! Leaves them no recourse for add’l coverage.

! Often occurs at outset or during serious
illness treatment, e.g., late stage breast
cancer.
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Rescission Overview

! After patient complaints and:
! DMHC and CDI investigations;
! Legislative attention;
! Media reports; and
! Private litigation;

illegal postclaims underwriting rescissions
discovered across health insurers.

! Led to DMHC and CDI settlements with
insurers.

Key Components of
Settlement Agreements

! DMHC and CDI entered into separate
settlement agreements with insurers.

! Term: from 2004-2008.
! No admission of wrongful conduct.
! Similar  themes:

! Letters to former enrollees/insureds;
! Reenrollment option for former

enrollees/insureds; and
! Expedited review process to recover out-of-

pocket payments from illegally acting
insurers.
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Key Components of
Settlement Agreements

! Letters to former enrollees/insureds.
! CDI required insurers send rescission victims letters; DMHC

generated its own.
! CDI-mandated letters:

! ranged from 7-11 pages long;
! detailed and complex information describing settlements, conditional

terms, and requirements for requests for add’l info to execute rights.
! DMHC letters:

! example: 17 pages long for Blue Shield;
! similarly complex as CDI;
! included insurer forms that must be returned to the insurer to execute

rights, and before additional info provided regarding settlement process.
! Referral to Original Settlement Documents:

! Both CDI and DMHC refer victim to the original legal documents
(lawyer-drafted DMHC 12-24 page Settlement Agreements or CDI 17-
23 page Stipulation and Waiver filings) for more information.

! Letters and information apparently only available in English.

Key Components of
Settlement Agreements

! Reenrollment option for former enrollees/insureds.
! All settlements allow for former enrollees/insureds to

reinstate coverage with illegally acting insurer only,
generally within 90 days of receiving the letter.

! To obtain coverage, victims must:
! fulfill victim requirements for settlement eligibility;
! engage another application process using insurer forms; and
! be subject to “today’s premiums” without discounts or

upper limits.
! In some cases, payment for first month must accompany new

application.
! Those who do not receive letters are allowed additional

time to enroll, generally about 6 months.
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Key Components of
Settlement Agreements

! Expedited review process.
! CDI and DMHC negotiated expedited dispute resolution process

for victims to recoup medical expenditures that should have
been paid by illegally acting insurers.
! Direct Negotiation.

! Generally, rescission victims must negotiate directly with insurer for
any recovery.

! Requires victim documentation of medical necessity, costs, coverage,
and service variables as well as, in some cases, filling out add’l insurer
forms that rescinded their policies, generally within 90 days.

! Arbitration.
! Insurers can reject victims’ claims, generally within 60 days.
! Victims must subsequently enter into a JAMS-overseen arbitration

process also requiring detailed documentation.

! Using process extinguishes all rights of former enrollee/insured
to any other legal recourse.

Settlement Implementation

! DMHC
! DMHC sent out 3,366 letters to former enrollees.
! Letters sent approximately 2.5 months after settlements.
! 2,715 persons confirmed receiving them; hence, approximately

19% did not receive these letters.
! 177 persons, only approximately 5%, accepted new coverage.
! 301 persons, only approximately 9%, “expressed interest” in

recovery using expedited review process.
! But only 10 people, only approximately 0.03%, actually used it.

! DMHC indicates it does not know how much money has been
recouped from penalties, including through the expedited review
process.
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Settlement Implementation

! CDI
! CDI mandated insurers to send out 2,640 letters to former insureds.
! Letters sent approximately 10 months after settlements.
! 2,242 confirmed receiving; hence, approximately 15% did not

receive these letters.
! For Blue Cross [only data available in full]: 104, only

approximately 4%, accepted new coverage.
! For Blue Cross [only data available in full]: 78 people, only

approximately 3%, entered expedited resolution system.
! For Blue Cross [only data available in full]: These 78 people recouped

$798,270 from Blue Cross.
! NOTE: in the Blue Cross settlement, CDI's press release stated

consumers could be eligible for as much as $14 million in
reimbursements; hence, only approximately 6% was recouped.

! Cf. private litigation: ~$6 million available; $5.5 million paid.
! CDI does not have full information yet on reimbursements from

its two other settlements with Health Net and Blue Shield. Some
partial data:
! For Health Net: 10 people, approximately 0.4%, accepted new

coverage.

Settlement Implementation

! Corrective Action Plans.
! As of March 10, 2010, no insurer corrective action plans

completed by either DMHC or CDI.
! All currently in negotiation between the agencies and

insurers.
! Variations exist: e.g., in DMHC settlements, only Anthem

Blue Cross and Health Net committed to adopting a 3rd
party independent review; CDI requiring all corrective
action plans to have 3rd party independent reviews.

! Cf. private litigation: mandate for independent 3rd party
review a condition for settlement (e.g., Health Net class
action in conjunction with Los Angeles City Attorney’s
Office).
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 Analysis of Settlements
and Implementation

! FIRST AND FOREMOST: these statements and
assessments do not reflect upon the good faith of the
public servants who negotiated and implemented the
settlement agreements.

! Settlements done little to bring justice to rescission
victims and represent limited deterrence against insurer
abuses.

! Almost no victim took advantage of the settlement
agreements to hold insurers accountable.

! Potential root causes:
! Limited victim outreach.
! Complicated communication with victims.
! Lack of feedback system.
! Unfamiliar and complex recovery system.
! Lack of standardization.

Analysis of Settlements
and Implementation

! Limited outreach to victims.
! DMHC and CDI had limited communication with

rescission victims, with no victim input for settlement
preferences.

! Settlements excessively complex and legalistic, requiring
significant victim actions, documentation, and
participation in drawn out and unfamiliar process biased
toward insurer.

! DMHC and CDI may have better reached their goals of
participation, if any set, if they sought victims’ points of
view.
! For example, equal lump sum payments adjusted if not

adequate for individual claimant would have been much
more suited to these populations.

! Lump sum approach adopted in private litigation in concert
with efforts by the Los Angeles City Attorney to resolve
class action rescission suit.
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Analysis of Settlements
and Implementation

! Complicated letters to victims.
! Letters from DMHC and required by CDI reflected very

complexity that the settlements represented.
! DMHC and CDI did not consider health literacy, cultural

competency, limited English proficiency and other language
barriers.
! Current medical communications aim for a 3rd grade reading level.
! Despite CA being home to citizens speaking > 50 languages with

almost 40% speaking no English, settlement notices were drafted
using college-level prose with complex legal, insurance, and
medical jargon using only English.

! Victim-centered, simple settlement terms, with wrongfully
acting insurers required to underwrite linguistically-appropriate
communications, may have been preferable.

Analysis of Settlements
and Implementation

! Lack of feedback system.
! No feedback system to determine settlement effectiveness and need for

adjustments.
! For example, interim assessments: if monthly assessments were performed to

ID problems such as very low victim participation rates, DMHC and CDI
could have seen that system was failing early on.

! Could have led to ID and investigation of significant core weaknesses.
! For example, tiny reenrollment rates: patient’s lack of desire to reenroll into

very plan that harmed him/her (as reported in the media)? higher premiums?
and/or other reasons?

! For example, low rates of expedited resolution process: patients have no
familiarity with process and hence distrusted or were afraid of it (the “one
shot” versus “repeat player” fairness issue well known in dispute resolution
research)? felt it was biased? and/or that required documentation was
unavailable or simply too onerous to collect within the allotted time?

! CDI/DMHC feedback system would have allowed ID and dynamic
evaluation of settlements to change course and promote better settlement
participation.
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Analysis of Settlements
and Implementation

! Unfamiliar and complex recovery system.
! Settlements relied upon excessively legalistic, unfamiliar system

requiring tremendous level of victim documentation—a system
favoring insurer.

! No “expedited dispute resolution” process involved a
patient/victim arbitrator/decisionmaker.

! Patients suffering from, in treatment for, or just out of treatment
with serious disease:
! will not have all supporting documentation spanning years to

“prove” their costs to an opposing insurer’s satisfaction,
! have the energy to find them even if they exist, and/or
! desire to engage in yet another bureaucratic process against an

insurer with the burden on the victim.
! CDI/DMHC should shift any burden of proof away from

innocent rescission victim; lump sum payments would more
accurately make insurers pay for harm created.

Analysis of Settlements
and Implementation

! Lack of standardization.
! A well functioning settlement requires standard terms.
! Although there were many overlapping terms, variations

abound.
! This the result of “negotiations” between DMHC/CDI and

insurers, rather than a mandate for specific, standard terms
benefiting consumers.

! CDI/DMHC mandating, not “negotiating”:
! specific uniform terms of settlement and recoupment,
! true independent 3rd party review underwritten by insurers

but run by gov’t agency, and
! the use of DMHC/CDI-designed standard application forms
would provide applicants a simple system to determine

insurance eligibility and insurer obligations.
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Conclusion

! DMHC and CDI settlements complex and did not take
into account needs of key stakeholder: the rescission
victim.

! Compounding this were poor communications, absence of
feedback system, an unfamiliar and complicated victim
recovery system, and lack of standardization.

! Insurers are the victors, as savings from the ~95% or more
of victims who did not participate inures directly to
insurers’ financial benefit.

! Given insurer unapologetic reliance upon rescission,
massive profits, and high rate increases, it is ever more
important that DMHC and CDI aggressively police and
penalize recalcitrant health insurers.


